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PLEASE NOTE THAT A FORMAL APPLICATION FOR A HABITAT LOSS PERMIT 
HAS NOT BEEN FILED AT THIS TIME. THE FOLLOWING IS A DRAFT FORM OF 
DECISION FOR A HABITAT LOSS PERMIT SHOWING THE FORMAT AND 
POSSIBLE CONDITIONS FOR A FUTURE HABITAT LOSS PERMIT. BECAUSE A 
FORMAL APPLICATION HAS NOT BEEN FILED, CERTAIN DATES, FINDINGS AND 
OTHER INFORMATION IS ABSENT FROM THE DRAFT FORM OF DECISION, THIS 
INFORMATION WILL BE INCLUDED IN THE FINAL FORM OF DECISION. 
 

DATE (To be determined) 

DRAFT 

FINDINGS MADE IN SUPPORT OF THE ISSUANCE OF A HABITAT LOSS PERMIT 

San Luis Rey River Park Middle Right of Way Trail 

 

DESCRIPTION/LOCATION OF LOSS: 
 
This document presents findings required for the issuance of a Habitat Loss Permit under the 
Endangered Species Act Section 4(d) rule for the coastal California gnatcatcher (Polioptila 
californica). The action being addressed with these findings is the potential removal of coastal 
sage scrub (CSS) habitat associated with the proposed San Luis Rey River Park (SLRRP) Middle 
Right of Way Trail Project (proposed project) within the County of San Diego (County). The 
proposed project is outside of the County’s adopted Multiple Species Conservation Program 
(MSCP) Subarea Plan but is within the planning area for the draft MSCP North County Plan. The 
proposed project would permanently impact up to 0.65 acre of CSS (including disturbed CSS) of 
the total 4.99 acres onsite as shown on the attached Habitat Loss Exhibit (Figure 1). 
 
The County Department of Parks and Recreation (DPR) is proposing to develop a multi-use trail 
to provide recreational opportunities to the public along the San Luis Rey River north of the cities 
of Vista and San Marcos in the unincorporated community of Bonsall in San Diego County (Figure 
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2). The proposed project is within the U.S. Geological Survey (USGS) 7.5-minute Bonsall 
topographic quadrangle. The proposed project was identified and is within the footprint analyzed 
in the SLRRP Final Program Environmental Impact Report (PEIR; State Clearinghouse 
#2006051074). The SLRRP Final PEIR was certified by the County Board of Supervisors on 
September 24, 2008. DPR has reviewed the proposed project in light of the Final PEIR to address 
the specific details of the proposed Middle Right of Way Trail. No new significant environmental 
impacts were identified since the Final EIR was certified in 2008. Applicable mitigation measures 
from the SLRRP FPEIR Mitigation Monitoring and Reporting Program (MMRP) have been 
incorporated into this permit. 
 
The proposed project is part of the SLRRP Master Plan. Implementation of the SLRRP Master 
Plan is a priority for the County and the community. The SLRRP Master Plan, which includes the 
proposed project, is discussed in the County’s draft MSCP North County Plan. The proposed 
project consists of an approximately 1.5-mile multi-use trail (7,500 linear feet) on the 
western/northwestern side of the San Luis Rey River. The trail segment begins approximately 0.8 
mile south of the intersection of State Route (SR-) 76 and Olive Hill Road and terminates northeast 
of the Old Bonsall Bridge. The trail would follow along the south and southeastern side of SR-76 
between the Old Bonsall Bridge and the wildlife underpass approximately 1,740 feet northwest of 
Via Montellano. The trail tread would not exceed 4 feet in width. Approximately one-quarter mile 
occurs within Caltrans right-of-way for SR-76, between the edge of pavement and an existing 
chain link fence. The proposed project is within and adjacent to the San Luis Rey River corridor, 
which primarily runs north to south in this segment, and is generally east/southeast of SR-76 
between Camino del Rey to the northeast and East Vista Way to the southwest (Figures 1 and 
2). 
 
Ten vegetation communities were identified within the study area. An evaluation of the biological 
resources was conducted in the study area. Two sensitive plant species were identified within the 
study area: San Diego marsh elder (Iva hayesiana) and San Diego sagewort (Artemesia palmeri). 
The proposed project would have a less than significant impact on these sensitive plants because 
all individuals of San Diego marsh elder and San Diego sagewort will be avoided. 

The trail alignment was designed and located to minimize impacts to sensitive vegetation 
communities while making planned connections outlined in the SLRRP Master Plan. As shown in 
Table 1 below, the proposed project would permanently impact a total of 0.65 acre of CSS (including 
disturbed CSS) outside an approved MSCP area.  
 
At the required 2:1 mitigation ratio for the impact to CSS (including disturbed CSS), the total 
mitigation required for CSS outside an approved MSCP areas is 1.3 acres. 
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Table 1. Permanent Impacts to Diegan Coastal Sage Scrub Communities Outside an 
Approved MSCP Area 

Vegetation Community 

Within 
Proposed 

Project 
Footprint 
(acres) 

Permanent 
Impacts 

Outside MSCP 
(acres) 

Mitigation 
Ratio 

Mitigation 
Required 

Outside MSCP 
(acres) 

Diegan Coastal Sage Scrub 2.77 0.40 2:1 0.8 

Disturbed Diegan Coastal 
Sage Scrub 2.22 0.25 2:1 0.5 

TOTAL 4.99 0.65 -- 1.3 
 

Twelve sensitive wildlife species were identified within the study area during the field surveys: 
orange-throated whiptail (Aspidoscelis hyperythrus), coastal California gnatcatcher, least Bell’s 
vireo (Vireo bellii pusillus), Cooper’s hawk (Accipiter cooperii), red-shouldered hawk (Buteo 
lineatus), turkey vulture (Cathartes aura), yellow-breasted chat (Icteria virens), white-faced ibis 
(Plegadis chihi), yellow warbler (Setophaga petechial), western bluebird (Sialia Mexicana), great 
blue heron (Ardea herodias), and barn owl (Tyto alba). Significant impacts to these species are not 
anticipated. Impacts would be minimal and indirect in nature. However, due to the project site’s 
location next to a busy highway and a significant homeless presence in the riparian areas, these 
species are somewhat habituated to human presence. Protocol level surveys were conducted for 
the coastal California gnatcatcher, least Bell’s vireo, southwester willow flycatcher (Empidonax trailii 
extimus), and arroyo toad (Anaxyrus californicus) with negative results for southwestern willow 
flycatcher and arroyo toad, and positive results for coastal California gnatcatcher and least Bell’s 
vireo. A habitat assessment was also conducted for Stephens’ kangaroo rat (Dipodomys stephensi) 
and surveys confirmed the species is not present in the study area. The evaluation of biological 
resources and Final PEIR determined that although the site supports native biological habitat, the 
removal of this habitat, including impacts to Diegan CSS communities, would not result in 
substantial adverse effects, either directly or through habitat modifications, to species identified 
as a candidate, sensitive, or special status species in local or regional plans, policies, or 
regulations, or by the California Department of Fish and Wildlife (CDFW) or United States Fish 
and Wildlife Service (USFWS). 

DECISION: 

The Director of DPR has approved the application for a Habitat Loss Permit. This Habitat Loss 
Permit approval does not become final until both the USFWS and the CDFW concur with the 
Director’s approval, by either of the following: 

1. Concurrence implied by allowing a 30-day period, initiated by their receipt of this decision, to 
lapse without presenting written notification to the County that the decision is inconsistent with 
the Southern California CSS Natural Community Conservation Planning (NCCP) Process 
Guidelines (CDFW, November 1993) or any approved subregional mitigation guidelines; or 
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2. Granting concurrence through written notification to the County prior to the conclusion of the 
30-day period, initiated by their receipt of this decision, that the proposed project is consistent 
with the Southern California CSS NCCP Process Guidelines or any approved subregional 
mitigation guidelines. 

This Habitat Loss Permit allows for the loss of the above-described CSS habitat (see attached 
Habitat Loss Exhibit) and incidental take of the coastal California gnatcatcher for a period of one 
calendar year commencing on the day concurrence is given by both the USFWS and CDFW. If 
the loss of habitat, as authorized by this Habitat Loss Permit, has not occurred within this one-
year period, this Habitat Loss Permit and the authorization for the loss of coastal sage scrub 
habitat expires. 

Use and reliance upon this Habitat Loss Permit cannot occur until all of the requirements 
as specified within the “Conditions of Approval” section of this permit have been satisfied. 
 
CONDITIONS OF APPROVAL: 

A. Prior to use and reliance of this Habitat Loss Permit, the following conditions shall be met: 

1. Permanent impacts to Diegan CSS vegetation communities outside an approved 
MSCP area would be mitigated at a 2:1 ratio in accordance with the Final PEIR (FPEIR 
M-BI-2f). 

2. Temporary impacts to Diegan CSS vegetation communities outside an approved 
MSCP area would be mitigated at a 1:1 ratio on-site through the restoration of these 
areas to pre-construction conditions. 

3. A qualified biological resources monitor approved by the Director of DPR or qualified 
park personnel shall be on site during construction activities within 100 feet of sensitive 
biological resources to ensure protection measures (i.e., flagging, fencing, etc. as 
noted in the mitigation measures below) are in place (FPEIR M-BI-7l). 

4. All areas to be avoided that contain sensitive biological resources, including 
appropriate buffers, shall be flagged by a qualified biologist prior to the onset of 
construction activities. Where indicated by the biologist, these areas shall be fenced 
or otherwise protected from direct or indirect impacts. All such areas to be avoided 
shall be clearly marked on construction plans and designated as “no construction” 
zones (FPEIR M-BI-1d).  

5. Construction contractors or personnel shall implement a construction education 
program approved by the Director of DPR to ensure that contractors and all 
construction personnel are informed of the biological constraints associated with any 
particular construction site. The education program shall focus on (a) the purpose for 
resource protection, (b) contractor identification of sensitive resource areas in the field 
such as areas delineated on maps and by flags or fencing, (c) protocol to resolve 
conflicts that may arise at any time during the construction process, and (d) 
ramifications of noncompliance. This program shall be conducted by a qualified 
biologist approved by the Director of DPR (FPEIR M-BI-1e). 
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6. Construction activities within 200 feet of sensitive habitats (including habitats 
supporting special status plant or wildlife species), drainages, or other wetland or non-
wetland waters shall be avoided and/or minimized, including restriction of equipment 
access and disposal or temporary placement of excess fill. Staging areas shall be 
located in disturbed habitat, to the degree feasible. Staging areas will be delineated 
on the grading plans. If staging areas outside the construction footprint are used, they 
will be surveyed for biological resources prior to use and shall not be used if sensitive 
biological resources would be directly or indirectly affected (FPEIR M-BI-1df). 

7. Construction vehicles shall use existing access roads to the degree feasible. Where 
new access is required, all vehicles shall attempt to use the same route, even if this 
requires heavy equipment to back out of such areas. All access routes outside of 
existing roads or the construction corridor shall be clearly marked by flagging or 
staking by a biologist prior to the onset of construction. All access roads outside of 
existing roads or the construction corridor shall be delineated on the grading plans and 
reviewed by a qualified biologist (FPEIR M-BI-1g). 

8. Topsoil shall be stockpiled in disturbed areas currently lacking native vegetation. 
Stockpile areas will be delineated on the grading plans by a qualified biologist (FPEIR 
M-BI-1h). 

9. Fueling of equipment shall take place within existing paved roads, and not within or 
adjacent to drainages or native habitats (including habitats supporting special status 
plant or wildlife species). Contractor equipment will be checked for leaks prior to 
operation and repaired as necessary. “No-fueling zones” will be designated on 
construction maps. No fueling will be allowed within 200 feet of sensitive natural 
communities, riparian habitats, and federal wetlands and water (FPEIR M-BI-1i). 

10. Removal of vegetation shall be conducted outside the breeding season (defined as 
February 15 to September 15). If vegetation removal outside the breeding season is 
not feasible, a qualified biologist shall conduct a pre-construction nesting bird survey 
to identify if active nests are within or adjacent to the proposed impact areas. If active 
nests are found during the pre-construction survey, a 500-foot buffer around the nest 
shall be established and no disturbance shall be allowed within the buffer until a 
qualified biologist determines that the nest is no longer active (FPEIR M-BI-2g). 

 

ENVIRONMENTAL FINDINGS: 

A. CEQA Findings 

 CEQA Findings to be inserted at a later date. 

B. FINDINGS MADE IN SUPPORT OF THE ISSUANCE OF THE HABITAT LOSS PERMIT: 

The following findings are made based upon all of the documents contained in the record for 
the proposed project, and pursuant to Section 86.104 of County of San Diego Ordinance No. 
8365 (N.S.) and Section 4.2.g of the CSS NCCP Process Guidelines (CDFG, November 
1993). 
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Finding 1.a: The habitat loss does not exceed the five percent guideline.  

The proposed project would impact 0.65 acre of CSS and zero pairs of California 
gnatcatchers. Approved CSS losses as of October 2019 and including this approval, for the 
entire unincorporated County, outside the boundaries of the MSCP, are presented in the 
following table: 
 

Unincorporated Area Coastal Sage Scrub Cumulative Losses 
Total loss allowed under five percent guideline: 2953.30 acres 

Cumulative loss of Coastal sage scrub to date: 1,655.88 acres 

Net loss due to project: 0.65 acres 

Total cumulative loss: 1,656.53 acres 

Remaining loss under five percent guideline: 1,296.77 acres 

 

Finding 1.b: The habitat loss will not preclude connectivity between areas of high habitat 
values.  

The loss of up to 0.65 acre of CSS will not preclude connectivity between areas of high habitat 
value. Impacts represent 13% of the CSS within the project boundary.  The CSS within the 
proposed project boundary is the not the most dense in the region and is not part of a larger 
block of habitat. Larger, more contiguous blocks of habitat are located to the north, south, and 
east of the proposed project. The majority of the CSS affected by the proposed project is a 
narrow strip of habitat sandwiched between the edge of the SR-76 and the San Luis Rey 
River. The CSS is located on a manufactured slope that was constructed as part of the SR-
76 Highway Improvements Middle Project (Figure 3). This area has largely been disturbed by 
the realignment and construction of SR-76, as well as homeless activity in the riverbed, 
including homeless camps directly adjacent to the proposed project. In addition, portions of 
this area are managed for fuel modification due to its proximity to the roadway. The loss of 
CSS would be a narrow four-foot wide trail on the edge of the CSS next to SR-76. In addition, 
although the proposed project will result in the loss of up to 0.65 acres of CSS, the proposed 
project will not impede wildlife access to the San Luis Rey River corridor and connections to 
other offsite lands would be maintained. Of the 4.99 acres of CSS onsite, 4.34 acres will 
remain. The remaining CSS and other habitats within and adjacent to the proposed project 
area will be largely conserved onsite. 

Finding 1.c: The habitat loss will not preclude or prevent the preparation of the 
subregional NCCP.  

The loss of 0.65 acre of CSS would not preclude or prevent the preparation of the North 
County MSCP. The area of impact is a narrow strip of CSS located adjacent to the Caltrans 
right-of-way for SR-76 between the highway and the San Luis Rey River. The proposed 
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project was designed to minimize impacts to all habitat types, including CSS. Every effort was 
made to avoid high quality CSS by minimizing trail width and siting the trail to take advantage 
of existing pathways, areas disturbed by homeless activity, and the Caltrans right-of-way. The 
trail tread will be no wider than four feet. The proposed project will not result in blockage of a 
regional corridor or fragment large contiguous blocks of habitat. California gnatcatcher was 
observed on site; however, higher quality and larger blocks of habitat are located to the north, 
south, and east of the proposed project site. Indirect impacts would be minimal compared to 
existing conditions, because the area is currently used by homeless that live in the riverbed 
adjacent to the proposed trail and the existing highway adjacent to the site generates a 
substantial amount of noise throughout the day. Therefore, the proposed project does not 
introduce human activity into a location that did not previously include human activity and 
would not generate a significant amount of noise compared to existing conditions.  
 
Finding 1.d: The habitat loss has been minimized and mitigated to the maximum extent 

practicable in accordance with Section 4.3 of the NCCP Process Guidelines.  

The proposed project would impact 0.65 acre of CSS. The proposed project was designed to 
minimize impacts to all habitat, including CSS. Every effort was made to avoid high quality 
CSS by siting the trail to take advantage of existing pathways, areas disturbed by homeless 
activity, and Caltrans right-of-way. The proposed trail tread would be no wider than four feet. 
The vast majority of the impacted CSS occurs within the Caltrans right-of-way. Much of this 
area is managed for fuel modification due to its proximity to the roadway. Vegetation removal 
would occur outside of the California gnatcatcher breeding season, to the maximum extent 
practicable. If it is necessary to remove vegetation during California gnatcatcher breeding 
season, pre-construction surveys would be conducted not more than 72 hours prior to 
construction. The limits of disturbance will be marked with wildlife fencing to ensure vegetation 
removal will not stray outside of the approved limits of take. Impacts to CSS will be mitigated 
at a 2:1 ratio as required by the MMRP associated with the SLRRP Master Plan Final PEIR. 
Through project design, the proposed project has minimized habitat loss and will mitigate to 
the maximum extent practicable. 

Finding 2 The habitat loss will not appreciably reduce the likelihood of survival and 
recovery of listed species in the wild.  

Protocol species surveys were conducted within the study area for the following federally and 
state-listed species: coastal California gnatcatcher, least Bell’s vireo, southwestern willow 
flycatcher, and arroyo toad. Additionally, a habitat assessment was conducted for the 
Stephens’ kangaroo rat. Southwester willow flycatcher, arroyo toad, and Stephens’ kangaroo 
rat were not found within the survey study area, and thus no impacts would occur. While 
California gnatcatcher and least Bell’s vireo were found within the study area, the biological 
evaluation and the Final PEIR determined that although the site supports native biological 
habitat, the removal of this habitat, including impacts to Diegan CSS communities, will not 
result in substantial adverse effects, either directly or through habitat modifications, to species 
identified as a candidate, sensitive, or special status species in local or regional plans, 
policies, or regulations, or by CDFW or USFWS. 
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In addition, removal of vegetation, including eucalyptus trees, shall be conducted outside the 
breeding season (defined as February 15 to September 15). If vegetation removal outside the 
breeding season is not feasible, a qualified biologist shall conduct a pre-construction nesting 
bird survey to identify if active nests are within or adjacent to the proposed impact areas. If 
active nests are found during the pre-construction survey, a 500-foot buffer around the nest 
shall be established and no disturbance shall be allowed within the buffer until a qualified 
biologist determines that the nest is no longer active. 

Further, the proposed project will not result in the loss of CSS habitat to an extent that it would 
appreciably reduce the likelihood of survival and/or recovery of California gnatcatcher. The 
proposed project footprint avoids larger more significant blocks of habitat that are located to 
the north and east of the proposed project. Impacts to CSS will be mitigated at a 2:1 mitigation 
ratio in accordance with the SLRRP Master Plan FPEIR MMRP. 

Lastly, the proposed project will not adversely affect critical populations and narrow endemic 
species as none were identified within the proposed project impact area. Therefore, the 
proposed project will not appreciably reduce the likelihood of survival and recovery of listed 
species in the wild, and habitat loss has been minimized through project design and all 
proposed project impacts will be mitigated appropriately as discussed above. 

Finding 3: The habitat loss is incidental to otherwise lawful activities. 

The issuance of a Habitat Loss Permit by the County, with concurrence of the CDFW and 
USFWS is required prior to the clearing of any CSS supported on the project site. This SLRRP 
Master Plan project proposes to develop a multi-use trail to provide recreational opportunities 
to the public along the San Luis Rey River. Construction and/or land use modification will not 
commence until all required permits have been issued. The proposed project will be required 
to comply with all mitigation measures and project design criteria listed in the MMRP for the 
SLRRP Master Plan Final PEIR. All required regulatory approvals will be obtained prior to 
impacting CSS habitat, including take authorization for coastal California gnatcatcher 
pursuant to Section 4(d) of the FESA. If additional regulatory permits are required, they will 
be obtained prior to project initiation. The proposed project has been found to be in 
conformance with Section 86.104 of the San Diego County Code. As such, the anticipated 
loss will be incidental to “otherwise lawful activities” 

NCCP FLOWCHART 

 

1. Is natural vegetation present?  Yes. 
2. Is Coastal sage scrub present?  Yes. 
3. Is Coastal sage scrub the most dense in the subregion?  No.   
4. Is the land close to high value district?  Yes.  
5. Is the land located in a corridor between higher value districts? No.   
6. Does the land support high density of target species?  No.   
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Based on the NCCP Logic Flow Chart, the quality of habitat supported on the proposed 
project is defined as being “Intermediate Value.” 

JUDICIAL REVIEW TIME LIMITATIONS: The time within which judicial review of this decision 
must be sought is governed by Code of Civil Procedure Section 1094.6, which has been made 
applicable in the County of San Diego by San Diego County Code Section 11.120. Any petition 
or other paper seeking judicial review must be filled in the appropriate court not later than the 90th 
day following the date on which this decision becomes final; however, if within 10 days after the 
decision becomes final a request for the record of the proceedings is filed and the required deposit 
in an amount sufficient to cover the estimated cost of preparation of such record is timely 
deposited, the time within which such petition may be filed in court is extended to not later than 
the 30th day following the date on which the record is either personally delivered or mailed to the 
party, or the party’s attorney of record. A written request for the preparation of the record of the 
proceedings shall be filed with the Director, DPR, 5500 Overland Avenue, Suite 410, San Diego, 
California 92123. 

DEPARTMENT OF PARKS AND RECREATION 
JASON HEMMENS, INTERIM DIRECTOR 

 
Attachments 

• Figure 1. Habitat Loss Permit Exhibit 
• Figure 2. USGS Map – Middle Right of Way Trail Project Location 
• San Luis Rey River Park Master Plan Final PEIR 
• San Luis Rey River Park Middle Right-of-Way Trail Coastal California Gnatcatcher 45-Day 

Summary Report 

cc: David Mayer, California Department of Fish and Wildlife  
Eric Porter, US Fish and Wildlife Service  
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Figure 3. SR-76 Middle Project Construction 
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